Supreme Court hears Massey's appeal of $50 million verdict
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Studio lead: 

The Supreme Court heard arguments Wednesday in an appeal of a jury's verdict in a case that pits a small coal operator against the state's largest, Massey Energy.  If the jury verdict is upheld, Massey could have to pay more than $75 million in damages. The dispute has raged for more than 10 years. As Anna Sale reports, the latest chapter played out against the backdrop of a divisive Supreme Court election and debates over the fairness of the state’s judicial system.
Sale: For Hugh Caperton, this case is a simple David versus Goliath tale.  

Caperton: It’s about a small independent coal operation that was wronged by a very large publicly held company, and so what I’ve done in the last ten years is I’ve set out to right that wrong.
Sale: Caperton’s company, Harmon Mining, is now bankrupt, and he blames Massey Energy.  

In 1997, Harmon Mining was struggling financially, and Caperton entered talks with Massey about selling his company. 
Caperton: And the entire time that we were in those negotiations, they were, I was feeding them information about banks, loans, my personal situation, what we owed at Harmon, and essentially they took that information that I was giving them and they used that against us.
Sale: Caperton says Massey bought coal reserves that it knew Harmon needed to stay in business. He and his companies sued Massey, alleging its conduct stretched beyond shrewd business into illegal fraud. A Boone County jury agreed in 2002 and awarded 50 million dollars in damages. 
Now, more than five years later, the case is finally up for appeal before the West Virginia Supreme Court. 
This case is similar to a lawsuit Harmon Mining filed and won in Virginia against a Massey-owned company. That was over a separate breech of contract issue, but Massey’s lawyer D.C. Offutt argue this is the same case dressed up in new clothes. 

He says that this lawsuit in West Virginia is, in part, a way for Harmon to get around more restrictive damage limits in Virginia.    

Offutt: This case is about a pure and simple breach of contract claim that had to do with business dealings with Massey, and it was litigated in Virginia. Massey lost. That’s part of business. They paid that judgment. They then brought it up to West Virginia, and turned it into a tort claim, and basically tried Massey and used the public perceptions against Massey against it and turned it into a big verdict.
Sale: Massey CEO Don Blankenship did not attend the hearing, and declined to comment while the decision is pending.

On the other side, Harmon Mining attorney Dave Fawcett told the justices that Boone County verdict is in line with what’s good for the economy in West Virginia. 
Fawcett: There’s nothing worse for the business climate than companies who act beyond the law and then threaten folks as it was done in this case, not to seek legal recourse, and then to continue on their way in a manner hoping that justice never comes their way.
Sale: Throughout the 45 minutes of oral arguments, it was clear that there were two competing ideas about West Virginia’s court system before the justices. And that’s fitting for a case that has played out in political debates as well as in the courtroom.  
This case was awaiting appeal in 2004, during the contentious Supreme Court election. Blankenship spent more than 3 million dollars to support Republican candidate Brent Benjamin. Caperton contends Blankenship had this appeal in mind when he spent the money. 
Caperton: Certainly with Massey facing a Supreme Court challenge in this case, I felt like he was trying to weigh the Supreme Court in his favor. 

Sale: Caperton filed a motion last year asking now-Justice Brent Benjamin to recuse himself from this case. Benjamin declined, and dismissed most of the materials filed as quote “surmise, conjecture and political rhetoric.”   

But Benjamin wasn’t the only justice asked to step away from this case. Massey’s attorneys asked Justice Larry Starcher to recuse himself because of negative public comments he has made about Massey and Don Blankenship, including this remark to West Virginia Public Broadcasting on Election Night in 2004. 

Starcher: What we’re going to see is we’re gonna see Massey Coal and the big out-of-state insurance companies and huge mega-corporations buy a seat on our Supreme Court, and I’ll be very sad to sit on that Supreme Court for the next four years, quite frankly. 

Sale: Starcher declined to recuse himself, and Massey sued the WV Supreme Court because it says it can’t get a fair hearing with Starcher on the bench. That lawsuit still pending in federal court. 

And that’s just one of the ancillary lawsuits this case has spawned. Massey’s attorney’s sued the court reporter in the Boone County trial last year for failing to produce an accurate transcript. They finally received one last year after waiting four years, and the lawsuit was thrown out of federal court. 
There’s also another lawsuit pending in Kentucky circuit court. Massey sued its own lawyers last summer for legal malpractice in the first breach of contract lawsuit in Virginia. It seeks at least 82 million dollars to recoup money awarded in both the Virginia and West Virginia lawsuits. 
But despite all the drama leading up to this appeal, it was a relatively quiet scene in the courtroom on Wednesday. Only Justices Robin Davis and Joe Albright chimed in with questions. Justices Brent Benjamin and Spike Maynard, a friend of Blankenship’s who’s running for reelection next year, were silent. And Justice Larry Starcher wasn’t even there, though he will weigh in on the court’s decision. Starcher was in Parkersburg, giving a speech for Appalachian Heritage Day.  

For WV Public Broadcasting, I’m Anna Sale in Charleston. 

