Reporter’s use of anonymous raises many issues, 3/6/08
By Anna Sale and Greg Collard 
Sale: Two weeks ago, we talked to Toni Locy, a journalism professor at West Virginia University. A federal judge says he will hold her in contempt of court for not naming anonymous sources in a lawsuit Stephen Hatfill filed against the Justice Department. Hatfill was the focus of intense media scrutiny during the federal investigation into the 2001 anthrax attacks that killed five people. No one has ever been charged. 

Much of the attention on Hatfill was the result of government leaks to the media. 

Hatfill’s lawsuit charges that the Justice Department intentionally violated his constitutional rights to further its political aims.  

On February 19, the federal judge indicated he would fine Locy for not cooperating, starting at $500 a day and working up to $5000 a day.  

In the interview we ran that same week, Locy said she felt unfairly targeted.

Locy: The attorney general of the United States is who identified Dr. Hatfill as a person of interest in the Anthrax investigation. That’s where it all started. It did not start with the media. And unfortunately, the instinct is to shoot the messenger.
Sale: We got some feedback about this story, and we decided to take a closer look at the journalistic, ethical, and legal issues surrounding this complicated case. 

In August of 2002, Attorney General John Ashcroft did name Stephen Hatfill as a person of interest, a term which has no legal basis. But more than a month before that, Hatfill’s name was connected with the attacks in the press as news crews captured an FBI search of his home.

At the time, Toni Locy was a reporter for USA Today. In her follow-up stories, Locy used anonymous sources in the FBI and Justice Department as part of her coverage of the investigation. 
One of her articles at issue ran nearly a year after Hatfill’s name was first connected with the investigation.  

Locy reported that Hatfill was under 24-hour surveillance by the FBI. It followed a run-in Hatfill had with FBI agents on a Washington street, in which Hatfill said a driver of a surveillance vehicle ran over his foot. 

Locy: It was written because D. Hatfill had put himself back in the news by having this confrontation with the FBI agents and fighting a ticket that he received for walking in the street or wherever it was. And he fought this ticket in traffic court in DC. I mean, we can’t ignore that. That’s the thing I find difficult to fathom. How can reporters, how can the press in this country ignore an investigation into the first biological attack on US soil? How can we ignore that?
Sale: The fact that this story was written is not what’s being contested. Rather, Hatfill wants to know who told Locy key details about the case.  

In the article, Locy cited four anonymous law enforcement sources, described as being familiar with the investigation. She reported, quote, “FBI officials believe that can’t risk the embarrassment of losing track of Hatfill, even for a few hours, and then being confronted with more anthrax attacks.” It continued, “The sources, who requested anonymity because the anthrax probe is still active, say the focus on Hatfill stems from the belief by many investigators – but not all of them – that he was behind the mail attacks.”  

The story went on to say went on to say that two other unnamed officials pointed out that all evidence gathered against Hatfill was circumstantial. 

The article also referenced Richard Jewell, the security guard who was fingered by the Justice Department and the press as the Olympic Park bomber in 1996, though he was innocent. Locy also quoted an anonymous law enforcement source wondering if the investigation focused on Hatfill too soon.  
Locy: There was skepticism within the investigation, and that was part what I was doing with that story, was to explain why there were basically different camps within the investigation.
Sale: But Kelly McBride, who teaches ethics to journalists at the Poynter Institute in Florida, cautions reporters to be very careful about passing on incriminating details about someone before criminal charges are brought. 

McBride: You’re not serving your watchdog function by using those anonymous sources. 

Sale: She says it’s cases like this that call the use of anonymous sources into question.  

She teaches reporters to be mindful of their anonymous sources’ motives for leaking information. One of those motives, she says, could be to try to turn up new information from the public. 

McBride: Now that’s not a bad motive, but it makes the press an arm of law enforcement by using that type of anonymous information. As a reporter, your motive for doing that is to get a scoop on everybody else, and to get the story, but you sacrifice fairness to the individual by not having people who are making accusations against him named. And I think that’s a classic example, where if you’re going to do that, you’ve got to imagine the point in time where that person calls you into court and says, hey, I have been railroaded here, and I want some accountability. 
Sale: McBride advises journalists in most cases to tell anonymous sources that there are conditions to withholding their identity – such as all the information must be truthful and that they must willing to waive their confidentiality in the event of a subpoena. If sources don’t disagree, McBride recommends finding different sources. 

Locy has requested waivers from her sources. She’s also said in a deposition that she can’t remember who in her pool of sources gave her which information. 

Locy: I have what I have. And if I don’t have a waiver, then I have not been relieved of my promise of confidentiality. 
Sale: A judge has already dismissed a defamation lawsuit Hatfill filed against the New York Times. He also sued Vanity Fair and Reader’s Digest. That case was settled.
In this lawsuit against the Justice Department, the judge determined that Hatfill’s case would be very weak if reporters didn’t reveal names of the federal officials who leaked information. 

The judge threw out some of the subpoenas of reporters, and ordered five others to testify. Hatfill’s attorneys request contempt orders only against two of those reporters – Locy and a former CBS reporter. 
Lake: It’s like she went out with a bad crowd, and something bad happened, and everybody took off, and she’s the only one that the law could snare.
Ed Lake has been following these developments closely. He’s a retired computer specialist who runs his own website, anthraxinvestigation.com. He doesn’t single out Toni Locy for blame, but he’s got plenty of criticism for the media’s handling of this case.
Lake: To me, her sources are committing a crime by talking about information that is in confidential files. And I don’t think the media should be protecting people who commit illegal acts. I think there’s a dividing line there. They can investigate about people in government who are committing illegal acts by exposing them through information from whistleblowers, and there are laws which protect whistleblowers, but in this case they’re not protecting somebody who committed an illegal act against the American people. They’re protecting the actual guys who committed illegal acts by providing confidential information about Dr. Hatfill. To me, I don’t think that’s right.
Sale: But the Reporters Committee for Freedom of the Press sees it differently. Executive Director Lucy Dalglish calls this episode egregious just plain wrong.  
Dalglish: What this is about right now is upping the damages. I think they are trying to state the case that every single piece of information, every time it was released by someone in the government was a separate injury to Mr. Hatfill, so the more sources and the more pieces of information they can identify, the more money he can collect, I think is what he’s getting at.
Sale: For her part, Locy says she has no regrets. 

Locy: My sources helped me report and write stories that were fair and accurate. And I think that I avoided being used and being spun. And I did so because my sources helped me do that. So I don’t feel that I did anything wrong, and I don’t feel that they did anything wrong. 
Sale: Hatfill’s attorneys have declined to comment beyond their court filings. The federal judge has not yet filed his contempt order against Locy. She says she plans to appeal after that. 
Greg Collard contributed to this report. 
