State DEP inspectors weren’t checking water pollution reports

Massey lawsuit reveals holes in inspection system
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Studio lead: Last week, federal prosecutors filed a massive environmental lawsuit against coal company Massey Energy and its subsidiaries.

They allege that Massey Energy violated the Clean Water Act more than 4,000 times over the past six years in West Virginia and Kentucky.

Which raises the question – Where were federal and state regulators all those years? Scott Finn reports.
Finn: The Clean Water Act requires coal companies to monitor and report the pollution they produce.
Randy Huffman runs the mining division for the state Department of Environmental Protection. He explains how it’s supposed to work.

Huffman: Basically, a company will hire a consulting firm to take care of that monitoring for them. The monitoring could be monthly or semi-monthly.  Those results are gathered in a spreadsheet and submitted to this office.

Finn: But for the last six years, state environmental regulators weren’t paying attention to Discharge Monitoring Reports, or DMRs. They received them but only rarely looked at them.

Huffman: When I took over the mining program in 2005, one of the shortfalls in the program that was brought to my attention was the inadequacy of how we regulated the self-monitoring program. Basically, we were receiving these reports in a paper format, and there wasn’t the type of systematic review that was necessary to determine if there were systemic problems out there. 
Hecker: If the state isn’t even looking at the DMRs, it has no enforcement program. It’s like trying to catch speeders by having the police sit in their cars at the police station.
Jim Hecker is the environmental enforcement lawyer for Public Justice, an environmental group based in Washington, D.C. Hecker says it’s not just a problem in West Virginia.

Hecker: The EPA’s Office of Inspector General recently issued a report saying that significant non-compliance with the Clean Water Act is a major problem in many states. And these reports come out every couple of years or so, and it’s basically the same story repeated one time after another. It’s just a general lack of enforcement of the Clean Water Act.
Finn: It’s unclear what prompted the federal lawsuit. But there’s one interesting connection between the federal EPA and state DEP.

During most of the period in question, Perry McDaniel was the chief of the DEP’s Office of Legal Services. As the agency’s top lawyer, McDaniel worked on several enforcement actions targeting Massey Energy.

In December, McDaniel joined the federal EPA as its new regional criminal enforcement attorney. He’s based in Charleston at the U.S. Attorney’s office.

The DEP’s Huffman says that his agency isn’t responsible for the lawsuit.

Huffman: To my knowledge, the EPA initiated this action. It was not initiated by us, but they used our information. They asked us for information. To my knowledge, they used the information we had in the Discharge Monitoring Reports, and they made their own case. And our involvement was to simply provide them with information at their request.
Finn: The federal lawsuit says that previous fines and lawsuits have failed to force the company to comply with environmental laws.

In 2002, two Massey Energy subsidiaries pleaded guilty to negligently violating the Clean Water Act. The company promised to implement a variety of reforms, including a company-wide environmental compliance program, the lawsuit says.

Despite this, federal prosecutors allege that Massey Energy and its subsidiaries continue to violate the Clean Water Act and remains in “substantial non-compliance with the law.”

This kind of enforcement action is very unusual, especially for the Bush Administration, according to Joan Mulhern of the group Earth Justice. Mulhern is involved in a different lawsuit involving the U.S. Army Corps of Engineers and the EPA and permits for valley fills in mountaintop removal mining.

Mulhern: (laughs) This administration doesn’t usually talk about coal companies that way, that’s for sure. This is unusual that they are here, in this case, so critical of the company, not only for these violations, but talking about Massey’s long history of environmental violations under the Clean Water Act and other laws. It definitely – it does stick out from other actions of this administration.

Finn: Massey Energy spokesman Jeff Gillenwater did not return a phone call seeking comment. But in a press release, Massey says the company has an overall environmental compliance rate of 99 percent.

The DEP’s Huffman says he doesn’t know how Massey came up with these numbers. But he gives one possible explanation:
Each mine has several outlets for water. Each outlet is tested for several pollutants, and those pollutants must remain within certain parameters.

Say that outlet is tested for 10 parameters. If that outlet fails on one parameter but is O.K. on the other nine, that might be considered 90 percent compliance to Massey Energy, but 0 percent compliance by the EPA.
Huffman: If you went per parameter per outlet, you could get into numbers that big, because then you’re adding in addition to the total number of outlets, you’re multiplying that by many, many times, depending upon the number of parameters that are regulated.
Finn: For example, you might be out of parameters with PH but in parameters with iron on any certain day.
Huffman: That’s right, on one outlet, you could be out of compliance with one parameter but in compliance with 15. 

Finn: According to a Wall Street analyst, Massey could face fines of $2 billion. But Massey says any possible fines are likely to be much smaller. The largest fine under the Clean Water Act is $34 million.
For West Virginia Public Broadcasting, I’m Scott Finn in Charleston.

